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 In civil litigation, police reports, and the witness statements and other information within 

them, often constitute extremely valuable and probative information, leading both plaintiffs and 

defendants to seek their admission into evidence.2 However, police reports themselves 

undisputedly constitute hearsay in most contexts.3 Providing an even bigger challenge to 

admissibility, witness statements contained within police reports represent second-level hearsay, 

as they are hearsay statements within hearsay police reports. Nonetheless, the Rules of Evidence 

and supporting case law provide a solid basis for seeking admission into evidence of police 

reports, themselves, and in certain cases, witness statements and other materials contained 

therein. This article seeks to provide a brief analytical and legal framework in support of 

admission of police reports and statements contained therein, based upon various exceptions to 

the MRE 802 general rule against hearsay admissibility.  

 

ADMISSIBILITY OF POLICE REPORTS 

 Generally, there are two potentially applicable hearsay exceptions that can be invoked 

when seeking admission of a police report: the business records exception, MRE 803(6), and the 

public records and reports exception, MRE 803(8). MRE 803(6) provides that records of 

regularly conducted activity are not excluded by the hearsay rule as follows: 

A memorandum, report, record, or data compilation, in any form, of acts, transactions, 
occurrences, events, conditions, opinions, or diagnoses, made at or near the time by, or 
from information transmitted by, a person with knowledge, if kept in the course of a 
regularly conducted business activity, and if it was the regular practice of that business 
activity to make the memorandum, report, record, or data compilation, all as shown by 
the testimony of the custodian or other qualified witness, or by certification that complies 
with a rule promulgated by the supreme court or a statute permitting certification, unless 



the source of information or the method or circumstances of preparation indicate lack of 
trustworthiness . . . 
 

Significantly, M may 

constitute business records pursuant to the MRE 803(6) definition, and therefore, that such 

reports should be admissible under this hearsay exception.4 In Maiden v Rozwood, the Supreme 

5 There, however, the Court held that the witness statement within the 

police report for which admission was sought did not fall within any of the enumerated hearsay 

exceptions, and therefore, the Court held that the police report was inadmissible.6 

 The Court of Appeals has subsequently cited Maiden in support of the potential 

admissibility of police reports pursuant to the business record exception, MRE 803(6).7 Notably, 

it is much more likely that a police report will be found to be admissible if the officer or officers 

who prepared the report is available to testify at trial as to its accuracy and contents, and 

therefore, it would be prudent for a party seeking admission of a police report to include any 

officers involved in the production of the police report on the witness list, if possible.8 

 As an additional or alternative ground for admission of a police report, a party should 

invoke MRE 803(8), the public records and reports exception, which excludes from the hearsay 

rule the following: 

Records, reports, statements, or data compilations, in any form, of public offices or 
agencies, setting forth (A) the activities of the office or agency, or (B) matters observed 
pursuant to duty imposed by law as to which matters there was a duty to report, 
excluding, however, in criminal cases matters observed by police officers and other law 
enforcement personnel, and subject to the limitations of MCL 257.624. 
 

applies to police reports in civil cases, but in In re DMK, the 

police reports may qualify as admissible under MRE 803(8).9 Significantly, interpreting the 



federal counterparts to MRE 803(6) and (8), in Bodman v Dennis, the Court explained that 

-hand observations may be 

admitted pursuant to the public records or business records exceptions, based upon a host of 

federal cases so holding.10   

 Thus, both the MRE 803(6) business records exception and MRE 803(8) public records 

exception to the hearsay rule of exclusion represent viable methods for seeking admission of 

-hand 

observations.  

 

SEEKING ADMISSION OF WITNESS STATEMENTS CONTAINED WITHIN POLICE 
REPORTS: DEALING WITH SECOND-LEVEL HEARSAY 
 
 While a police report, itself, should be admissible pursuant to either (or both) MRE 

803(6) and MRE 803(8), if a party wishes to use a witness statement contained within the report, 

then this second level of hearsay must also fit within one of the enumerate hearsay exceptions in 

under the hearsay rule if each part of the combined statements conforms with an exception to the 

11 The Court in Maiden v Rozwood likewise explained that 

even if a police report, itself, is admissible, witness statements contained within the report also 

it a 12 

 Though any of the multitudinous hearsay exceptions might apply to argue in favor of 

admissibility of a witness statement in a particular factual situation, it would not be possible to 

go through each and every exception that might potentially applicable, given time and space 

constraints. Instead, this article will highlight two exceptions that are likely to have the most 



wide-ranging applicability for practitioners seeking admission of witness statements contained 

within police reports: (1) where the witness has either vanished or is deceased, pursuant to the 

unavailable declarant catch-all exception, MRE 804(b)(7); and (2) regardless of declarant 

availability, under MRE 803(1) as a present sense impression.  

 

may be based upon the unavailability of the declarant to testify live at trial, whether because of 

death, illness, or other absence. 

illness can be shown, pursuant to MRE 804(a)(4), the declarant will be deemed unavailable and 

the MRE 804 hearsay exceptions may apply.13 Alternatively, if the declarant is absent from the 

other reasonable means, the declarant may also be considered unavailable pursuant to MRE 

804(a)(5). 

 Where a d

-

hearsay exception, MRE 804(b)(7).14 Pursuant to MRE 804(b)(7):  

A statement not specifically covered by any of the foregoing exceptions but having 
equivalent circumstantial guarantees of trustworthiness, if the court determines that (A) 
the statement is offered as evidence of a material fact, (B) the statement is more probative 
on the point for which it is offered than any other evidence that the proponent can procure 
through reasonable efforts, and (C) the general purposes of these rules and the interests of 
justice will best be served by admission of the statement into evidence. However, a 
statement may not be admitted under this exception unless the proponent of the statement 
makes known to the adverse party, sufficiently in advance of the trial or hearing to 
provide the adverse party with a fair opportunity to prep
intention to offer the statement and the particulars of it, including the name and address 
of the declarant.   
 



Notably, it is crucial that a proponent of such a statement give notice prior to trial of intent to 

introduce the evidence, in order to comply with dictates of MRE 804(b)(7) and to allow the 

opposing party ample opportunity to prepare to meet it. 

proffered statement have circumstantial guarantees of trustworthiness equivalent to those of the 

categorical hearsay 15 

tees of 

16 A non-exhaustive list of factors to consider in this regard includes: 

(1) the spontaneity of the statements, (2) the consistency of the statements, (3) lack of 
motive to fabricate or lack of bias, (4) the reason the declarant cannot testify, (5) the 
voluntariness of the statements, i.e., whether they were made in response to leading 
questions or made under undue influence, (6) personal knowledge of the declarant about 
the matter on which he spoke, (7) to whom the statements were made, e.g., a police 
officer who was likely to investigate further, and (8) the time frame within which the 
statements were made.17  
 

Of course, if the officer involved in procuring the witness statement sought to be introduced and 

involved in preparing the police report, itself, is available to testify at trial, her or his testimony 

regarding interactions with the declarant and how the statement was given can greatly help to 

bolster the circumstantial guarantees of trustworthiness auguring in favor of th

admissibility under MRE 804(b)(7). 

 

exception that will frequently have potential application to witness statements within police 

reports is MRE 803(1), the 

statement describing or explaining an event or condition made while the declarant was 

 Thus, if the declarant gave the 

witness statement in the immediate aftermath of the incident, it may qualify under the exception.  



 

statement must provide an explanation or description of the perceived event, (2) the declarant 

must personally perceive the event, and (3) the explanation or description must be substantially 

18  

Most witness statements will easily satisfy the first two conditions, but whether the 

a more nettlesome inquiry. According to 

contemporaneity is not possible and hence a slight lapse is a 19 The difficulty in such 

circumstances will frequently be determining how long the time lapse was between the incident 

and the giving of the statement. Again, the testimony of the officer who recorded the statement 

and prepared the police report can be very helpful in this regard. Moreover, the length of time 

statement given 

20 Similarly, in People v Hendrickson, the Court noted that previous courts 

have found that both a four and sixteen minute interval satisfied the contemporaneity 

requirement.21 Thus, if there is evidence that the statement was recorded within minutes of the 

 

 

CONCLUSION 

 For civil litigants seeking to introduce police reports and witness statements contained 

therein into evidence, there are a number of possible avenues available to achieving the desired 



result. Under any circumstances, having the police officer or officers who prepared the report 

and took any witness statements available to testify at trial is likely to greatly increase the 

chances of successfully achieving admission into evidence. A police report, itself, may qualify as 

a business record under MRE 803(6) or a public record pursuant to MRE 803(8). Moreover, 

though the witness statements must also fall within a hearsay exception as they constitute second 

level hearsay, a number of hearsay exceptions are potentially applicable, and previous courts 

have admitted such statements, particularly where the declarant is unavailable. Thus, while there 

is no iron-clad rule of admissibility in all circumstances, there are a number of tools available to 

practitioners seeking to get police reports and witness statements into evidence.  
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